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B efore  B R IS C O E ,  E B E L ,  and  G O R S U C H ,  C ircu i t  Judg es .

A lbe r tson ’s ,  Inc .  (“A lbe r tson ’s” ) ,  appeals  the  d is t r ic t  cou r t ’s  g ran t  o f

sum m ary judgm en t  in  f avor  o f  K a thy B ucka rd t  (“B ucka rd t” ) ,  w ho  f i led  a

c la im  unde r  the  Em ployee  Re t i remen t  Income  Secur i ty A c t  (“ER ISA ”) ,  29

U .S .C .  §  1132 ,  af ter  A lber tso n ’s  d en ied  he r  c la im  fo r  long- te rm  d isab i l i ty

ben ef i ts .   T he  d is tr ic t  cou r t  g ran ted  B uck ard t ’s  m o t ion  fo r  sum m ary

judgm en t  because  i t  de te rm ined  tha t  A lbe r tson ’s  den ia l  o f  benef i ts  w as
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a rb i t ra ry and  cap r ic ious .   O n  appeal ,  A lbe r tson ’s  a rgues  the re  w as

subs tan t ia l  ev idence to  suppor t  i t s  den ia l  o f  benef i ts  and  tha t  the  d is t r ic t

cour t ,  desp i te  c la im ing  to  rev iew  the  dec is ion  unde r  the  a rb i t ra ry and

capric ious  s tandard ,  e rroneous ly rev iew ed  the  dec is ion  de  novo .   W e

exerc ise  ju r isd ic t ion  under  28  U .S .C . §  1291  and  R EV E R SE  and  R EM A N D .

I .

B ucka rd t  w orked  a s  a  pha rm acy m anager  a t  one  o f  A lbe r tson ’s  s to re s

in  W yom ing  and  pa rt ic ipa ted  in  the  company’s  long- te rm  d isab i l i ty p lan

(“ the  P lan ”) ,  w h ich  w as  adm in is te red  by A lber tson ’s  th rough  i t s  B enef i t s

D epartm en t .   U nder  the  P lan ’s  te rm s ,  an  employee  is  pe rm it ted  to  rece ive

long- te rm  d isab i l i ty bene f i ts  i f  the  employee  is  to ta l ly d isab led .   T he  P lan

de f ines  “To ta l  D isab i l i ty”  to  m ean :

the  com ple te  inab i l i ty o f  the  E m ployee  to  per fo rm  an y an d  ev ery
du ty o f  h i s  or  her  reg u lar  occu pat ion  w i th  the  E m ployer ;
p rov ided ,  tha t  i f  benef i ts  have  been  pa id  pu rsuan t  to  Sec t ion
3 .01  fo r  24  m on ths  o f  any con t inuous  pe r iod  o f  T o ta l  D isab i l i ty,
then  fo r  the  ba lance  o f  the  pe r iod  o f  To ta l  D isab i l i ty fo l low ing
su ch  24 -m onth  pe r iod ,  To ta l  D isab i l i ty sh a l l  m ean  the  com plete
inab i l i ty o f  the  Em ployee  to  pe rfo rm  any and  every du ty o f  any
ga in fu l  occupat ion  fo r  w h ich  he  o r  she  is  reasonab ly f i t ted  by
tra in ing ,  educa t ion  o r  exper ience ,  o r  m ay reasonab ly becom e
qua li f ied  based  on  h is  o r  he r  t ra in ing ,  educat ion  o r  expe rience ,
sub jec t  to  the  app l ica t ion  o f  R ehab i l i ta t ive  E m ploym en t .  
R ecord  o n  A ppea l  (“R O A ”)  a t  111  (em phas is  ad ded ) .

T he  P lan  s ta ted  tha t  the  de te rm ina t ion  o f  To ta l  D isab i l i ty “ sha l l  be

de te rm ined  by the  P lan  A dm in is t ra to r  in  i t s  so le  and  abso lu te  d isc re t ion .”  
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Id .   T he  P lan  g ran ts  i t s  admin is t ra to r  “ [ t]he  d isc re t ion  to  m ake  fac t  f ind ings

and  to  de te rm ine  a l l  ques t ions  re la t ing  to  the  e l ig ib i l i ty o f  Em ployees  fo r

benef i t s ,  as  w e l l  as  the  am oun t  o f  paym en t  o f  benef i t s”  and  the  pow er  “ to

construe  and  in te rp re t  the  P lan  and  the  Trust .”   Id .  a t  132 .

In  M ay o f  2000 ,  B ucka rd t  in ju red  he r  back  a t  w ork  and  unde rw en t

seve ra l  su rge r ie s  in  the  fo l low ing  m on ths .   In  Sep tember  o f  2000 ,

A lbe r tson ’s  de te rm ined  tha t  B ucka rd t  w as  to ta l ly d isab led  based  upon  he r

inab i l i ty to  pe rfo rm  he r  regu la r  occupat ion  o f  pha rm acy m anager ,  and

aw arded  he r  long- te rm  d isab i l i ty bene f i ts .   In  Sep tember  o f  2002 ,  B ucka rd t

w as  requ ired  to  demons tra te  tha t  she  me t  the  more  s t r ingen t  requ iremen t  o f

to ta l  d isab i l i ty requ ired  unde r  the  P lan  i f  “bene f i ts  have  been  pa id  pu rsuan t

to  Sec t ion  3 .01  fo r  2 4  m on ths  o f  any con t inuous  pe r iod  o f  T o ta l  D isab i l i ty .  .

.  .”   Id .  a t  111 .   T o  m ee t  th is  m ore  s t r ingen t  de f in i t ion  o f  to ta l  d isab i l i ty,

B ucka rd t  w ou ld  have  to  be  unab le  to  “pe rfo rm  any and  every du ty o f  any

ga in fu l  occupat ion  fo r  w h ich  .  .  .  she  [w a]s  reasonab ly f i t ted  by t ra in ing ,

educa t ion  o r  experience .  .  .  .”   Id .  (em phas is  added) .    

In  con junc t ion  w ith  he r  tw o-yea r  eva lua t ion ,  A lbe r tson ’s  requested

tha t  B ucka rd t  unde rgo  a  Func t iona l  C apaci ty E va lua t ion  (“FC E ”) ,  w h ich

w ould  te s t  he r  func t iona l  capab i l i t i e s  th ro ugh  a  ba t te ry o f  ob jec t ive  te s ts .  

B ucka rd t  unde rw en t  an  FC E  on  A ugus t  28 ,  2002 ,  w i th  H ands  O n  Phys ica l

T herapy.   T he  phys ica l  the rap is t  w ho  admin is te red  the  FC E  comm ented  tha t
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B ucka rd t’s  “G loba l  E f fo r t  R a t ing”  w as  ques t ionab le  and  tha t  B ucka rd t

pe rce ived  he r  ab i l i t ie s  to  pe rfo rm  w ork  ta sks  a t  w e ll  be low  he r  te s ted

ab i l i t ies .   H ow ever ,  the  physica l  the rap is t  no ted  tha t  B uckard t  had  ce r ta in

l im ita t ions  w ith  l i f t ing ,  ca rrying ,  c l im b ing ,  and  s i t t ing .   Spec if ica l ly,  he

no ted  tha t  B ucka rd t  w as  “ f requen tly up  and  dow n  f rom  he r  cha ir”  and  tha t

the  longes t  t im es  she  sa t  w as  e leven  minu tes .   Id .  a t  38 .   T he  phys ica l

the rap is t  conc luded ,  

[ i ]n  te rm s  o f  access  to  the  job  m arke t ,  K a thy B ucka rd t
pe rfo rm ed  a t  a  mod i f ied  “Seden ta ry”  phys ica l  demand
charac te r i s t ic  leve l  a s  de f ined  by the  U .S .  D epartm en t  o f  L abor .  
A t  th i s  lev e l  she  cou ld  no t  re turn  to  her  job  as  a  Pharm ac is t .   I t
m us t  be  no ted  tha t  pa t ien t  se lf  l im ited  he r  w e igh ted  ac t iv i t ie s .  
She  w as  no t  requ ired  to  m a in ta in  he r  sea t  pos tu re  (she  w as
a l low ed  to  t rans i t ion  he r  pos tu re  as  she  w an ted ) .   She  w as  ab le
to  pe rfo rm  m ost  o f  he r  ac t iv i t ie s  and  pos tu res  a t  a  h ighe r  leve l
than  she  ra ted  he rse lf  in  he r  in te rv iew  and  in  the  P.A .C .T .
Spec ia l  Fu nc t ion  Sor t .   Id .    

O n  Sep tember  20 ,  2002 ,  A lbe r tson ’s  M ed ica l  R ev iew  C om m it tee ,

cons is t ing  o f  m embers  o f  A lbe r tson ’s  B ene f i ts  D epa rtm en t ,  m e t  w i th  a

consu l t in g  phys ic ian ,  D r.  J am es  M ore land ,  to  rev iew  B uckard t’s  c la im .  

A lbe r tson ’s  in fo rm ed  B ucka rd t  on  O c tobe r  3 ,  2002 ,  tha t  “ [ a]cco rd ing  to  the

Func t iona l  C apaci t ie s  E va lua t ion  tha t  w as  subm it ted  fo r  th is  rev iew ,  i t  w as

de te rm ined  tha t  you  can  perfo rm  seden ta ry w ork .   T he re fo re ,  you  no  longe r

m ee t the  P lan ’s  de f in i t ion  o f  ‘T o ta l  D isab i l i ty’  and  your  c la im  fo r  L ong

T erm  D isab i l i ty  benef i ts  has  been  te rm ina ted .”   Id .  a t  41 .   
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B uckard t  appea led  th is  dec is ion  and  subm it ted ,  w ith  he r  appea l ,  a

le t te r  f rom  he r  husband  and  a  s ta temen t  f rom  D r .  M arga re t  I r ish ,  one  o f  her

t rea t ing  phys ic ians .   In  he r  appeal ,  B ucka rd t  u rged  A lbe r tson ’s  to  cons ide r

he r  p rob lems  w ith  pa in  and  comm ented ,

the re  a re  tw o  m a in  p rob lems  in  m y seek ing  som e  fo rm  o f
seden ta ry w ork .   T he  f ir s t  i s  the  g rea t  pa in  tha t  I  expe rience  tha t
is  ve ry un re len t ing .   I t  i s  d is t rac t ing  to  be  in  such  pa in  and
a t tempt  to  pe rfo rm  any ga in fu l  employm en t  even  if  som eone
w ould  be  w il l in g  to  h ire  m e  w ith  such  a  deb i l i ta t ing  hand icap .  
Second ,  to  ju s t  ea se  the  pa in  s l igh t ly,  I  am on  h igh  doses  o f
narco t ics .   I t  has  caused  m e  m uch  em bar rassment  to  fee l  so
du l led  by the  d rugs .   Id .  a t  43 -44 .

B ucka rd t  inc luded  a  s ta temen t  f rom  he r  husband ,  in  w h ich  he  re i te ra ted

B uckard t ’s  p rob lem s w i th  pa in ,  no t ing  tha t  “p a in  ru les  he r  l i fe ,  she  has  to

p lan  every b rea th ,  eve ry m ovemen t ,  and  every ac tive i ty [ s ic ]  a round  he r

pa in .”   Id .  a t  45 .

F ina l ly,  B ucka rd t  inc luded  a  le t te r  f rom  D r .  I r ish ,  one  o f  her  t rea t ing

phys ic ians .   D r .  I r ish ,  w ho  spec ia l ized  in  phys ica l  m ed ic ine  and

rehab il i ta t ion ,  w as  a  new  assoc ia te  o f  Bucka rd t’s  regu la r  phys ic ian  and  had

seen  B uckard t  on  tw o  occas ions .   D r .  I r ish  com m ented  on  B uckard t’s  FC E

eva lua t ion  and  s ta ted ,

[e ]ven  though  she  w as  ra ted  in  the  m od if ied  seden ta ry ca tegory,
he r  educat ion  and  t ra in ing  a s  w e ll  a s  job  expe rience  and
requ irem en ts  do  no t  f i t  in to  the  m od if ied  seden ta ry ca tegory.  
H er  job  a s  a  re ta i l  pha rm ac is t  w ou ld  f i t  m ore  in to  the  l igh t
ca tego ry as  fa r  a s  l i f t ing ,  bu t  in  the  m edium  ca tego ry as  fa r  [ as]
repe ti t ive  reach ing  and  g rasp ing  and  in  the  heavy ca tegory a s  f a r



-6-

as  p ro longed  requ irem en t  fo r  s tand ing  and  w a lk ing .   Id .  a t  47 .   

D r .  I r ish  conc luded ,

[ a ]s  an  exper ienced  phys ica l  m ed ic ine  and  rehab il i ta t ion
phys ic ian ,  I  w ou ld  s ta te  w i thou t  a  doub t a t  th is  t im e  M s.  K a thy
B uck ard t  is  to ta l ly d isab led .   She  cu r ren t ly i s  unab le  to  “p er fo rm
any and  every du ty o f  any ga in fu l  occupat ion .”   A t  th is  t im e ,  she
w ou ld  no t  even  be  ab le  to  to le ra te  unde rgo ing  rehab il i ta t ive
employm en t  o r  voca tiona l  rehab il i ta t ion .   H er  pa in  is  too
d is t rac t ing  and  ve ry l im it in g  w ith  m ob il i ty  cu rren t ly .   Id .  a t  48 .   

O n  N ovem ber  22 ,  2002 ,  the  M ed ica l  R ev iew  C om m ittee  m et  w i th  D r .

T heodore  W alte rs ,  a  consu l t ing  phys ic ian ,  to  address  B ucka rd t’s  appeal ,  and

once  aga in  den ied  benef i ts .   B ucka rd t  appealed  th is  dec is ion .   O n  D ecem ber

6 ,  2002 ,  B uckard t  w as  aw arded  Soc ia l  S ecur i ty D isab i l i ty B enef i t s

(“SSD B ”) e f fec tive  a s  o f  N ovember  o f  2000 .

B uckard t  underw en t  a  second  FC E  on  January 22 ,  2003 ,  w i th

W orkST E PS,  Inc . ,  w h ich  sough t  to  “ob jec tive ly quan ti fy cu rren t  m ax im um

volun ta ry phys ica l  capac i ty.”   Id .  a t  60 .   T he  phys ica l  the rap is t  w ho

admin is te red  th is  FC E  comm ented ,

[ t ]he  l im ited  s i t t ing  and  s tand ing  to le rance  M rs .  B ucka rd t
exh ib i ts  today w ou ld  p rec lude  he r  f rom  a  re tu rn  to  a  Pha rm acy
pos i t ion  a t  th is  t im e .   O n  seve ra l  occas ions  today she  s tood  fo r
4 -5  m inu tes  m ax imum , then  sa t  dow n  fo r  severa l  m inu tes  befo re
need ing  to  s tand  up ,  m ore  f requen tly s tand ing  on ly 2 -3  m inu tes
be fo re  s i t t ing  dow n  aga in .   D ur ing  the  2  hours ,  15  m inu tes
eva lua t ion ,  2  hours  w as  spen t  s i t t ing  and  s tand ing .   T he
m ax im um  s i t t ing  t im e  w as  10  m inu tes ,  how ever ,  m ore  o f ten  she
sa t  le ss  than  5  minu tes  be fo re  s tand ing  up  o r  w a lk ing .   She
demons tra ted  th is  f requen t pos tu re  changes  [ s ic ]  w h i le  f i l ing
[ s ic ]  ou t  pa in  d iag rams  a t  the  beg inn ing  o f  te s t ing .   Id .  a t  68 .
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H e  com m ented ,  how ever ,  tha t  B uckard t  appeared  to  dem ons tra te  som e

behav io rs  tha t  w ere  d isp ropor t iona te  to  the  ac tua l  func tiona l  lo ss  caused  by

her  im pai rm en t .   H e  conclud ed  B uck ard t  w ou ld  qua l i fy fo r  the  seden tary

phys ica l  demand  cha rac te r is t ic  leve l  a s  de f ined  by the  U .  S .  D epa rtm en t  o f

L abor ,  w i th  a  reduced  l i f t ing  lev e l .

In  A pri l  4 ,  2003 ,  A lber tson ’s  M ed ica l  R ev iew  C om m it tee  once  aga in

de te rm ined  tha t  B uckard t  w as  no t  to ta l ly d isab led  because  the  “second  FC E

also  ind ica tes  sh e  can  pe rfo rm  a t  a  seden tary w ork  lev e l .   There fo re  sh e  i s

no t  d i sab led  f rom  an y ga infu l  em ploym en t  and  does  n o t  mee t  the  P lan’s

de f in i t ion  o f  to ta l  d isab i l i ty.”   Id .  a t  76 .

B ucka rd t  appealed  again  on  June  23 ,  2003 ,  th rough  a  le t te r  w r i t ten  by

her  a t to rney.   A lber t son ’s  in fo rm ed  B uck ard t  tha t  th i s  w ou ld  be  h er  th i rd

and  f ina l  ap pea l .   O n  Ju ly 11 ,  2003 ,  the  M ed ica l  R ev iew  C om m it tee  aga in

den ied  B ucka rd t  bene f i ts ,  de te rm in ing  tha t ,  “ [n ]o  new  m ed ica l

documen ta t ion  w as  p rov ided  to  suppor t  he r  c la im s  she  is  to ta l ly d isab led

f rom  any occupat ion  (p lease  c i te  p lan  de f in i t ion  fo r  d isab led  [ s ic ]  a f te r  24

m os .) .”   Id .  a t  82 .   B ucka rd t  w as  in fo rm ed  o f  th is  dec is ion  by a  le t te r  and

reminded  tha t  she  had  exhaus ted  he r  appeals  p rocess .   B ucka rd t  then

bro ugh t  he r  E R IS A  c la im  in  the  D is tr ic t  o f  W yom ing  pursuan t  to  29  U .S .C .  §

1132(a) (1) (B ) .  T he  d is tr ic t  cou r t  g ran ted  sum m ary judgm en t  in  B uck ard t ’s

favor  and  th is  appea led  fo l low ed .   



 T h is  c i rcu i t  has  conclud ed  tha t ,  in  the  E R ISA  co n text ,  the  a rb i t ra ry1

and  cap r ic ious  s tanda rd  is  equa ted  w ith  the  abuse  o f  d isc re t ion  s tanda rd  and
there  is  a  sem an tic ,  no t  subs tan t ive ,  d if f e rence  be tw een  the  te rm s .  
C ham bers  v .  Fam i ly H ea l th  P lan  C orp . ,  100  F .3d  818 ,  825  n .1  (10 th  C i r .
1996) .
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I I .

T he  d is t r ic t  cou r t  de te rm ined ,  and  the  pa rt ie s  do  no t  d ispu te ,  tha t  the

P lan  g ran ted  A lbe r tson ’s  d isc re t iona ry au tho r i ty to  de te rm ine  e l ig ib i l i ty fo r

benef i t s .   There fo re ,  the  d is t r ic t  co u r t  p roper ly conc luded  tha t  i t  sh ou ld

rev iew  A lbe r tson ’s  dec is ion  unde r  an  a rb i t ra ry and  cap r ic ious ,  o r  abuse  o f

d isc re t ion ,  s tanda rd .   G a i the r  v .  A e tna  L i f e  Ins .  C o . ,  388  F .3d  759 ,  7671

(10 th  C ir .  2004)  (w hen  an  ER ISA  p lan  g ran ts  a  p lan  admin is t ra to r  d isc re t ion

in  ad m inis te r ing  the  p lan ,  w e  w i l l  upho ld  i ts  dec is ions  un less  they a re

a rb i t ra ry and  cap r ic ious) .   B ecause  B ucka rd t  has  no t  ra ised  the  is sue  o f  a

po ten t ia l  con f l ic t  o f  in te res t  w arran t ing  an  enhanced  s tandard  o f  rev iew , w e

assum e  tha t  the  pu re  a rb i t ra ry and  cap r ic ious  s tanda rd  app lie s .   See  Fough t

v .  U N U M  L ife  Ins .  C o .  o f  A m .,  379  F .3d  997 ,  1003  (10 th  C ir .  2004)  (no t ing

tha t  th i s  cour t  ap p l ies  a  less  deferen t ia l  a rb i tra ry an d  cap r ic iou s  s tandard

w hen  the  p lan  admin is t ra to r  has  a  conf l ic t  o f  in te re s t ) ;  G a i the r ,  394  F .3d  a t

801 .

T h is  d is t r ic t  co u r t ’s  d e term ina t ion  o f  w he ther  an  E R IS A  benef i t s

dec is ion  is  a rb i t ra ry and  cap ric ious  is  a  lega l  ques t ion  rev iew ed  de  novo .  
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C a ldw ell  v .  L if e  In s .  C o .  o f  N .  A m .,  287  F .3d  1276 ,  1282  (1 0 th  C ir .  2002) .  

A  dec is ion  is  a rb i t ra ry and  cap r ic ious  i f  i t  i s  unsuppor ted  by subs tan t ia l

ev idence .   Sandova l  v .  A e tna  L ife  &  C as .  In s .  C o . ,  967  F .2d  377 ,  382  (10 th

C ir .  1992) .   “ ‘Subs tan t ia l  ev idence  is  such  ev idence  tha t  a  reasonab le  mind

m igh t  accep t  a s  adequate  to  suppor t  the  conclus ion  reached  by the

[dec is ionm aker] . ’   Subs tan t ia l  ev idence  requ ire s  ‘m ore  than  a  sc in t i l la  bu t

le ss  than  a  p reponderance .’”  Id .  (c i ta t ions  om it ted )   “Subs tan t ia l i ty o f  the

ev idence  is  based  upon  the  reco rd  a s  a  w ho le .   In  de te rm in ing  w he the r  the

ev idence  in  suppor t  o f  the  adm in i s t ra to r ’s  dec is ion  is  subs tan t ia l ,  w e  m us t

take [ ]  in to  accoun t  w ha teve r  in  the  reco rd  f a ir ly de trac ts  f rom  i ts  w e igh t .”  

C aldw el l ,  287  F .3d  a t  12 82  ( in te rna l  quo ta t ion  m arks  om i tted) .

W hen  rev iew ing  unde r  the  a rb i t ra ry and  cap r ic ious  s tanda rd ,  “ [ t]he

A dm in is t ra to r [ ’s ]  dec i s ion  need  no t  be  the  on ly log ica l  one  no r  even  the  b es t

one .   I t  need  on ly be  su f f ic ien t ly supp or ted  b y the  fac ts  w i th in  [h is ]

know ledge  to  coun te r  a  c la im  tha t  i t  w as  a rb i t ra ry and  cap r ic ious .”   K im ber

v .  T h ioko l  C orp . ,  196  F .3d  1092 ,  1098  (10 th  C ir .  1999) .   In  rev iew ing  the

p lan  adm in is t ra to r’ s  dec is ion  under  an  a rb i t ra ry and  cap ric ious  s tandard ,  a

d is t r ic t  co u r t  i s  l im i ted  to  the  adm in is t ra t ive  reco rd ,  o r  the  m ater ia ls

compi led  by the  p lan  admin is t ra to r  in  m ak ing  the  dec is ion .   Sandova l ,  967

F .2d  a t  380 .

T h is  cour t  rev iew s  a  g ran t  o f  sum m ary judgm en t  de  novo ,  app lying  the
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sam e  lega l  s tandard  used  by the  d is t r ic t  cou rt .   K im ber ,  1 96  F .3d  a t  1097 .  

Sum m ary judgm en t  i s  appropr ia te  “ i f  the  p lead ings ,  deposi t ions ,  answ ers  to

in te rroga to r ie s ,  and  admiss ions  on  f i le ,  toge the r  w i th  the  a f f idav i ts ,  i f  any

show  tha t  the re  is  no  genu ine  is sue  a s  to  any m a te r ia l  f ac t  and  tha t  the

m oving  pa r ty is  en t i t led  to  judgm en t  a s  a  ma t te r  o f  law .”   P i tm an  v .  B lue

C ross  &  B lue  Sh ie ld  o f  O k lahoma ,  217  F .3d  1291 ,  1295  (10 th  C ir .  2000)

(c i t ing  FE D . R .  C IV .  P .  56 (c) ) .

O n  appeal ,  A lbe r tson ’s  a rgues  the re  w as  subs tan t ia l  ev idence  in  the

reco rd  to  su ppor t  i t s  den ia l  o f  benef i t s  and  tha t  the  d is t r ic t  co u r t ,  desp i te

c la im ing  to  app ly an  a rb i t rary and  cap r ic ious  s tan dard  o f  rev iew ,  ac tua l ly

and  e rroneously rev iew ed  i ts  dec is ion  to  deny B ucka rd t  bene f i ts  unde r  a  de

novo  s tandard .   Spec i f ica l ly,  A lber t son ’s  c la im s  tha t  the  d is tr ic t  cou r t

d is regarded  the  f ind ings  o f  tw o  consu l t ing  phys ic ians  and  the  resu l ts  o f  tw o

indep en den t  FC E s in  the  reco rd  and  inap prop r ia te ly co ns ide red  B uck ard t ’s

aw ard  o f  SSD B .  In  re sponse ,  B ucka rd t  con tends  tha t  the re  w as  no  m ed ica l

ev idence  in  the  reco rd  to  suppor t  A lbe r tson ’s  den ia l  o f  benef i ts  and  the

reco rd  w as  rep le te  w ith  ev idence  tha t  B ucka rd t  m e t  the  P lan ’s  de f in i t ion  o f

to ta l  d isab i l i ty.

A lbe r tson ’s  f i r s t  a rgues  tha t  the  d is t r ic t  cou r t  im prope r ly ignored  the

op in ions  o f  tw o  co nsu l t ing  phys ic ian s ,  D r .  Jam es  M ore land  an d  D r .

T heodore  W alte rs ,  w ho  rev iew ed  B ucka rd t’s  c la im  and  de te rm ined  tha t  she
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w as  n o t  to ta l ly d isab led  under  the  P lan .   In  re sp onse ,  B uckard t  co rrec t ly

a rgues  tha t  the  reco rd  con ta ins  no  m ed ica l  f ind ings  o r  op in ions  o f  these  tw o

consu l t ing  phys ic ians .   T he  reco rd  m ere ly con ta ins  the  in i t ia ls  “ JM ”  and

“TW ” on  tw o  admin is t ra t ive  fo rm s  denying  B ucka rd t  bene f i ts  and  upho ld ing

her  den ia l  o f  b enef i ts .   T here  is  no  v er if ica t ion  in  the  record  o f  w ho  these

in i t ia ls  iden t i fy.   E ven  if  D r .  M ore land  and  D r .  W alte rs  in i t ia led  the  c i ted

fo rm s ,  the re  is  no  ind ica t ion  w ha t  the ir  in i t ia ls  w ere  m ean t  to  s ign ify.  

B ecause  these  in i t ia ls  do  no t  rep resen t  the  m ed ica l  op in ions  o f  tw o

consu l t ing  physic ian s ,  there  w ere  p roper ly d isregarded  by the  d is t r ic t  co u r t .

A lbe r tson ’s  nex t  a rgues  tha t  the  d is t r ic t  cou r t  im prope r ly d iscoun ted

the  re su l ts  o f  tw o  independen t  FC E s ,  bo th  o f  w h ich  ind ica ted  tha t  B ucka rd t

w a s  capab le  o f  m o dif ied  seden ta ry w o rk .   B u ckard t  coun te rs  tha t  these  F C E s

w ere  no t  m ed ica l  eva lua t ions  and  o f fe red  no  op in ion  on  w ha t  type  o f

seden ta ry w ork  she  cou ld  pe rfo rm .   In  add i t ion ,  B ucka rd t  con tends  tha t  the

reco rd  reveals  tha t  she  canno t  unde rgo  rehab il i ta t ive  employm en t  o r

voca tiona l  rehab il i ta t ion  because  o f  her  pa in .

T he  the rap is t  w ho  admin is te red  B ucka rd t’s  f i r s t  FC E  conc luded  tha t

she  w as  capab le  o f  mod if ied  seden ta ry w ork  a s  long  a s  she  cou ld  t rans i t ion

be tw een  s tand ing  and  s i t t ing  a s  needed .   H e  no ted  tha t  B ucka rd t  se lf - l im ited

he r  w e igh ted  ac t iv i t ie s  and  w as  ab le  to  pe rfo rm  m ost  o f  he r  ac t iv i t ie s  and

pos tu res  a t  a  h igher  leve l  than  she  had  ra ted  h erse l f .   T he  the rap i s t  a lso
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no ted  tha t  she  l im ped  le ss  w hen  she  w as  unaw are  o f  obse rva t ion  and  d id  no t

pe rfo rm  consis ten t ly th roughou t  the  funct iona l  te s t  se ss ion .

T he  second  FC E  w as  pe rfo rm ed  f ive  mon ths  la te r  by a  d if f e ren t

the rap is t  a t  a  d i f f e ren t  fac i l i ty.   Th is  the rap is t  no ted  B uckard t ’s  com plain ts

o f  constan t  pa in  and  he r  u se  o f  pa in - re l iev ing  d rugs .   H e  comm ented  tha t

B uck ard t  exp er ienced  h igh  pa in  leve l s  a f te r  pe rfo rm ing  reach ing  ac t iv i t ie s ,

d id  no t  exh ib i t  pa in  m agn if ica t ion ,  w as  coope ra t ive  du r ing  te s t ing ,  and  tha t

va l id i ty sco res  demons tra ted  max im um  e f fo r t  in  a t  lea s t  fou r  o f  f ive

ca tegor ie s .   T he  the rap is t  s ta ted  tha t  B ucka rd t  repor ted  h igh  pa in  leve ls  and

w as  “ tea rfu l  ju s t  p r io r  to  leav ing ,”  bu t  u l t im a te ly de te rm ined  tha t  B ucka rd t

m e t  a  phys ica l  demand  c la ss i f ica t ion  fo r  seden ta ry w ork ,  w i th  a  l im ita t ion

on  he r  l i f t ing  requ iremen ts .   R O A  a t  67 .

B o th  phys ica l  the rap is ts  w ho  admin is te red  B ucka rd t’s  FC E s  reached

the  same  u l t im a te  conclus ion  tha t  B ucka rd t  w as  capab le  o f  mod if ied

sed en tary w ork .   The  re su l ts  o f  these  tw o  indep en den t  FC E s p rov ide  m ore

than  a  sc in t i l la  o f  ev idence  tha t  B uckard t  does  n o t  have  “ the  com plete

inab i l i ty”  to  “pe rfo rm  any and  every du ty o f  any ga in fu l  occupat ion  fo r

w hich  .  .  .  she  is  reasonab ly f i t ted  by t ra in ing ,  educat ion  o r  expe rience .  .  .  .”  

Id .  a t  11 1  (em phas is  added ) .   T he  F C E s  con ta in  som e con trad ic to ry f ind ings ,

inc lud ing  tha t  B ucka rd t  had  to  change  pos tu res  f requen tly du r ing  the

eva lua t ion ,  expe rienced  h igh  pa in  leve ls  a t  ce r ta in  t im es  du r ing  the  te s t ing ,
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repor ted  d i f f icu l ty s i t t ing ,  s tand ing ,  w a lk ing ,  an d  l i f t ing ,  an d  repor ted  pa in

tha t  p reven ted  he r  f ro m  hobb ies ,  spo rt s ,  sexua l  re la t ions ,  chore s ,  and  w ork .  

H ow ever ,  desp i te  n o t ing  these  d i f f icu l t ies ,  bo th  the rap is ts  u l t im a te ly

conc luded  tha t  B ucka rd t  w as  capab le  o f  mod if ied  seden ta ry w ork .   W hen

rev iew ing  unde r  the  a rb i t ra ry and  cap r ic ious  s tanda rd ,  “ [ t]he

A dm in is t ra to r [ ’s ]  dec i s ion  need  no t  be  the  on ly log ica l  one  no r  even  the  b es t

one .   I t  need  on ly be  su f f ic ien t ly suppor ted  by f ac ts  w i th in  [h is ]  know ledge

to  coun te r  a  c la im  tha t  i t  w as  a rb i t ra ry and  cap r ic ious .”   K im ber ,  196  F .3d  a t

1098 .

T he  d is t r ic t  cou r t  appeared  to  d iscoun t  the  resu l ts  o f  B u ckard t’s  F C E s

because  the re  w as  no  ev idence  in  the  reco rd  a s  to  w ha t  seden ta ry w ork  she

w as  “ reasonab ly f i t ted  by t ra in ing ,  educa t ion  o r  experience”  to  pe rfo rm .  

R O A  a t  111 .   H ow ever ,  the  P lan  does  no t  requ ire  A lbe r tson ’s  to  iden t i fy

a l te rna t ive  jobs  a s  pa r t  o f  i t s  den ia l  o f  benef i ts  and  B ucka rd t  has  c i ted  no

au thor i ty to  the  con tra ry.   In s tead ,  B ucka rd t  a rgues  tha t  the  FC E s  a re  no t

m ed ica l  f ind ings  and  tha t  o the r  ev idence  in  the  reco rd  demons tra te s  tha t  she

m ee ts  the  P lan ’s  de f in i t ion  o f  to ta l  d isab i l i ty.   She  no te s  tha t  he r  t rea t ing

phys ic ian  de te rm ined  tha t  she  i s  com ple te ly unab le  to  per fo rm  an y an d  ev ery

du ty o f  any ga in fu l  employm en t  and  tha t  she  is  unab le  to  unde rgo  voca tiona l

rehab i l i ta t ion .   F ina l ly,  she  u rges  tha t  the  d is t r ic t  co u r t  d id  no t  er r  because  i t

m ere ly cons ide red ,  bu t  d id  no t  re ly upon ,  he r  aw ard  o f  SSD B  in  de te rm in ing
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tha t  A lber tson’s  dec is ion  w as  a rb i tra ry and  capr ic ious .

I t  i s  t rue  tha t  “ [ s ]ub s tan t ia l i ty o f  the  ev iden ce  i s  based  upon  the  reco rd

as  a  w ho le .   In  de te rm in ing  w he the r  the  ev idence  in  suppor t  o f  the

admin is t ra to r ’s  dec is ion  is  subs tan t ia l ,  w e  mus t  ‘ take [ ]  in to  accoun t

w ha teve r  in  the  reco rd  f a ir ly de trac ts  f rom  i ts  w e igh t . ’”  C a ldw e ll ,  287  F .3d

a t  1282 .   H ow ever ,  the  chal lenges  B ucka rd t  lev ie s  aga ins t  the  re su l ts  o f  the

FC E s do  no t  su f f ic ien t ly nega te  the  w e igh t  o f  ev idence  in  suppor t  o f

A lbe r tson ’s  dec is ion  to  deny bene f i ts .   F i rs t ,  B ucka rd t  c i te s  no  au tho r i ty fo r

her  a rgum ent  tha t  A lber tson’s  canno t  re ly upon  the  F C E  f ind ings  because

they a re  no t  m ed ica l  op in ions .   Seve ra l  c ircu i ts  have  conc luded  tha t  the

resu l ts  o f  F C E s m ay serve  a s  subs tan t ia l  ev iden ce  fo r  a  p lan  adm inis tra tor ’s

dec is ion  to  deny bene f i ts .   See  G annon  v .  M e tro .  L if e  Ins .  C o . ,  360  F .3d

211 ,  213  (1s t  C ir .  2004)  (conc lud ing  tha t  i t  w as  reasonab le  fo r  a  p lan

admin is t ra to r  to  re ly upon  an  FC E  as  ev idence  suppor t ing  a  de te rm ina t ion

tha t  c la im an t  d id  no t  m ee t  p lan ’s  de f in i t ion  o f  d isab i l i ty) ;  Jackson  v .  M e tro .

L i fe  In s .  C o . ,  303  F .3d  884 ,  888  (8 th  C i r .  2002)  (no t ing  tha t  an  FC E ’s

de term ina t ion  tha t  c la im an t  co u ld  do  l igh t  w ork  w as  enough  to  const i tu te

subs tan t ia l  ev iden ce  fo r  den ia l  o f  b en ef i ts ) .

W hi le  i t  i s  t rue  tha t  D r .  I r i sh  conc luded  tha t  B uckard t  w as  cu rren t ly

unab le  “ to  pe rfo rm  any and  every du ty o f  any ga in fu l  occupat ion”  and  tha t

B ucka rd t’s  pa in  leve ls  w ou ld  p roh ib i t  he r  f rom  undergo ing  rehab il i ta t ive
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employm en t  o r  voca tiona l  rehab il i ta t ion ,  an  ER ISA  p lan  admin is t ra to r  is  no t

requ ired  to  g ive  spec ia l  w e igh t  to  the  op in ion  o f  a  t rea t ing  phys ic ian .   R O C

at  48 .   A s  s ta ted  by the  Suprem e  C our t ,

[p ] lan  adm in is t ra to rs ,  o f  course ,  m ay no t  arb i t rar i ly re fuse  to
c red i t  a  c la im an t’s  re l iab le  ev idence ,  inc lud ing  the  op in ions  o f  a
t rea t ing  physic ian .   B u t ,  w e  ho ld ,  co ur ts  have  no  w arran t  to
requ ire  adm in is t ra to rs  au tom at ica l ly to  acco rd  sp ec ia l  w e igh t  to
the  o p in ions  o f  a  c la im ant ’s  phys ic ian ;  nor  may cou r ts  im pose
on  p lan  admin is t ra to rs  a  d isc re te  bu rden  o f  exp lana tion  w hen
they c red i t  re l iab le  ev idence  tha t  conf l ic ts  w i th  a  t rea t ing
phys ic ian ’s  eva lua t ion .   B lack  &  D ecker  D isab i l i ty P lan  v .  N ord ,
538  U .S .  822 ,  834  (20 03) .

F ina l ly,  i t  i s  unc lea r  w hethe r  the  d is tr ic t  cou r t  re l ied  upon  B uck ard t ’s

aw ard  o f  SSD B  in  de te rm in ing  tha t  A lbe r tson ’s  den ia l  o f  benef i ts  w as

a rb i t ra ry and  cap r ic ious .   T he  d is t r ic t  cou r t  d id  no te  tha t  B ucka rd t  had

rece ived  SSD B  bene f i ts ,  w h ich  mean t  tha t  she  w as  no t  pe rfo rm ing

su bstan t ia l  ga in fu l  ac t iv i ty,  had  a  severe  m ed ica l ly de term inab le

im pa irm en t ,  and  w as  unab le  to  ad jus t  f ro m  her  p as t  w ork  to  o the r  w ork .  

H ow ever ,  ou r  focus  m us t  rema in  upon  the  is sue  p re sen ted  he re :   w he the r

B uck ard t  met  the  P lan’s  d ef in i t ion  o f  to ta l  d i sab i l i ty.   B ecau se  the  P lan’s

requ iremen ts  a re  no t  iden t ica l  to  the  requ iremen ts  fo r  SSD B , w he the r

B uckard t  m et  the  Soc ia l  Secur i ty A dm in is t ra t ion ’s  requ irem en ts  fo r  SSD B

is  no t  re levan t  to  ou r  inqu iry,  and  shou ld  no t  be  conside red .

T he  re su l ts  o f  the  FC E s p rov ide  m ore  than  a  sc in t i l la  o f  ev idence  in

suppor t  o f  A lbe r tson ’s  den ia l  o f  benef i ts  and  “a  reasonab le  mind  m igh t
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accep t  [ th is  ev idence]  a s  adequate  to  suppor t  the  conclus ion  reached  by

[A lber tson ’s] .”   S andova l ,  96 7  F .2d  a t  382 .   B ecause  the  re su l ts  o f  bo th

FC E s p rov ide  subs tan t ia l  ev idence  upon  w hich  A lbe r tson ’s  cou ld  have  based

i ts  dec is ion  to  den y B uck ard t  long- te rm  d isab i l i ty ben ef i ts ,  the  d is tr ic t  cou r t

e r red  in  g ran t ing  B uckard t  sum m ary judgm en t  on  he r  E R ISA  c la im .

I I I .

W e R E V E R SE  the  d is t r ic t  co u r t ’s  g ran t  o f  su m m ary judgm en t  in

B uckard t’s  f avor  and  R E M A N D  w ith  d irec t ions  to  the  d is t r ic t  cou r t  to  en te r

judgm ent  in  fav or  o f  A lber tson’s .

  
E n tered  fo r  the  C our t

M ary B eck  Br iscoe
C ircu i t  Judge   
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